STATE OF FLORI DA
Dl VI SI ON OF ADM NI STRATI VE HEARI NGS
JAMVES E. S| LVEY,
Petiti oner,
VS. Case No. 05- 3608

KAUFMAN, ROSSIN & CO.,

Respondent .
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RECOVMENDED ORDER

A hearing was held pursuant to notice on February 22, 2006,
by video tel econference at sites in Mam and Tal |l ahassee,
Fl ori da, before Adm nistrative Law Judge Florence Snyder Rivas,
of the Division of Adm nistrative Hearings.

APPEARANCES

For Petitioner: Loring N. Spolter, Esquire
Loring N. Spolter, P.A
One Financial Plaza, Suite 1600
100 Sout heast Third Avenue
Fort Lauderdale, Florida 33394

For Respondent: Janmes S. Brammick, Esquire
Akerman Senterfitt
One Sout heast Third Avenue
SunTrust International Center, 28th Fl oor
Mam, Florida 33131

STATEMENT OF THE | SSUE

Whet her Respondent term nated Petitioner’s enploynent in

vi ol ation of Chapter 760, Florida Statutes (2004), popularly



known as the Florida Civil R ghts Act of 1992 (Florida Cvil
Ri ghts Act).

PRELI M NARY STATEMENT

On June 07, 2005, the Petitioner, Janmes E Silvey
(Petitioner or Silvey), filed a conplaint with the Florida
Comm ssi on on Human Rel ations (FCHR). Petitioner alleged that
t he Respondent, Kaufman, Rossin & Co. (Respondent or KR), had
di scri m nat ed agai nst himon the basis of age in violation of
the Florida Cvil Rights Act when it term nated his enpl oynent
on June 15, 2004. The allegations were investigated and on
Septenber 19, 2005, FCHR issued its determ nation of “no cause.”

Silvey filed a Petition for Relief on Septenber 28, 2005.
FCHR transmtted the case to the Division of Adm nistrative
Hearings (Division) on Cctober 3, 2005. The case was assi gned
to Adm nistrative Law Judge Fl orence Snyder Ri vas under DOAH
Case No. 05-3608, and was set for a final hearing on January 11
2006.

The final hearing did not go forward on that date; instead,
a continuance was granted upon a joint notion by the parties in
order to afford themreasonable tine to conpl ete discovery and
notion practice follow ng the substantial disruption occasioned
by Hurricane W nma.

On January 31, 2006, Respondent filed a Mdtion for Sunmmary

Final Order and | ncorporated Menorandum of Law, which Mtion was



directed toward the nerits of Petitioner’s clains. On

February 8, 2006, Petitioner filed a Motion for First Extension
of Tinme to Respond to Respondent’s Mtion for Summary Fi na
Order. An extension of tinme was granted, and Petitioner filed
hi s Response to Respondent’s Mdtion for Summary Final O der on
February 16, 2006. Upon consideration, it was determ ned that
di sputed issues of material fact existed and Respondent was not
entitled to judgnment as a matter of law. Accordingly, the
Respondent’s Mdtion for Summary Final Order was deni ed.

The identity of witnesses, exhibits, and attendant rulings
are contained in the one-volunme transcript of the proceedi ngs
filed with the Division on March 16, 2006. The parties sought
and were granted 30 days fromthe filing of the transcript to
submit proposed recommended orders. Both parties submtted
timely Proposed Reconmended Orders, which have been dul y-
consi der ed.

FI NDI NGS OF FACT

1. Petitioner is an accountant. Respondent is an
accounting firm The parties and their four-year enploynent
relationship are nore fully described bel ow to the extent
rel evant.

2. Petitioner was born on June 13, 1943. Petitioner was
enpl oyed by Respondent begi nning May 1, 2000. At the tine of

his hiring, Petitioner was 56 years old. At the tine of the



al I eged unl awful enploynment practice--in this case the
term nation of his enploynent effective July 1, 2004--
Petitioner was 61 years ol d.

3. Respondent accounting firmwas established in Mam in
1962. At that tine, the firmhad three enpl oyees, including
nane partners Janes Kaufman (Kaufman) and Jay Rossin (Rossin),
both certified public accountants. Kaufman and Rossin have been
continuously enployed on a full-time basis at the firmthey
founded. Kaufman and Rossin were, at the time Petitioner was
hired, ages 64 and 66, respectively. Since the firm s founding,
KR has devel oped a national practice. At all relevant tinmes, KR
is an enployer within the neaning of the Florida G vil Rights
Act. At the tine of the hearing, KR enployed over 200 peopl e;
prof essional s conpri sed approxi mately three-fourths of the KR
wor kf or ce

4. At all times material to this case, KRs main office
was | ocated in Mam, and Kaufman and Rossin held controlling
authority in the firm Kaufnman and Rossin have, since the
firms founding, been consistently engaged with KR s day-t o-day
affairs, including its growth and profitability. Kaufman, in
cl ose consultation wth Rossin, is at all relevant tines
responsible for hiring and term nati ng KR enpl oyees.

5. Wien KR was founded, and for sone tine after, its

primary business was to provi de basic accounting and rel ated



services to individuals and busi nesses based in South Florida.
At all relevant tines, KR seeks to expand and to increase its
Florida and national market share. To acconplish this goal, KR
makes efforts to hire accountants with expertise in practice
areas which are growng. |In order to maintain the firms
profitability, KR elim nates professional enployees who
concentrate their practice in areas for which demand is
declining or is likely to decline in the foreseeable future.

6. Professional staff is expected to market their
services. To that end, KR provides in-house nmarketing
personnel. The job of the marketing staff is to assist practice
areas and individual nenbers of the professional staff to
devel op a business plan to generate business for the firm and
for thensel ves. A business plan might include generating
busi ness fromin-house referrals, new engagenents from existing
clients, or obtaining new clients. The responsibility to
achieve and maintain profitability remains at all times with the
professional. S lvey had access to the firm s in-house
marketing staff at relevant tinmes. Throughout its history, KR
exercises discretion--primarily Kaufman's discretion--to
term nate any professional who fails to support his "overhead"
and to achieve a profit for the firm

7. At the tine Silvey was hired by KR, the firmreasonably

expected that Silvey would be profitable to the firm Silvey



had substanti al experience in sales and use taxation, which
experience was gai ned during years of public service at the

Fl ori da Departnent of Revenue (DOR) and the Northwest Florida
Wat er Managenent District.

8. Prior to enbarking upon a career in tax work, Silvey
earned a bachelor's degree in business admnistration fromthe
University of South Florida. Upon graduating in 1969, and for
several years thereafter, Silvey worked in the private sector
Hi s jobs included nanagenent training at J.C. Penney & Co.;
department manager at J. Byron & Associ ates; collection nanager,
| oan officer and assistant vice president for commercial | oans
at People's Bank; and as an insurance sal esnman with I ntagon
Fi nance.

9. Silvey began his enploynent at DOR in 1977. Fromthis
time forward, Silvey's college education was not significant to
his job duties. 1In the beginning, Silvey worked as a tax
auditor. Thereafter, he held a variety of positions at DOR
Begi nning in 1989, he becane supervisor of taxpayer assistance.
During his tenure in that capacity, he supervised as few as
ei ght and as many as ei ghteen taxpayer assistance enpl oyees and
spent at |east three-fourths of his tine on sales and use tax
i ssues.

10. Sonetine in the 1980s, Dan Wagner (Wagner) began his

enpl oynent at DOR where he becane acquainted with Silvey.



Silvey becane Wagner's supervi sor "somewhere around [19]'89."
Thr oughout Wagner's enpl oynent at DOR, he worked primarily in
the area of sales and use tax. He was involved with the witing
of Florida's sales tax regulations, as was Silvey.

11. Silvey left DOR in 1990 to accept an adm nistrative
position for the Northwest Florida Water Managenent District.

He returned to DOR in 1992 and was assigned to dispute
resolution. 1In this capacity, all of his work invol ved sal es
and use tax. In 1995, Silvey becane a tax audit specialist.
While Silvey held that position, he and ot her DOR enpl oyees were
assigned to provide "lectures or teaching prograns” to business
associ ations, field personnel, and auditors regardi ng general
tax issues throughout Florida. Silvey enjoyed teaching and
publ i ¢ speaking, and, by all accounts, was good at it.

12. Sonetinme in 1997, Silvey left DOR to accept a position
as a tax manager at a large accounting firm Price Wterhouse
(PW. Wagner had previously left DOR to accept a position at
anot her large accounting firm KPMG Approxinmately a year after
Silvey joined PW Wagner left KPMGto work at PW At PW sales
and use tax conprised the substantial majority of Wagner's
wor k| oad.

13. Wile enployed at PW Silvey and Wagner both reported
to Debbie Fower (Fower). Fower was at all relevant tines a

certified public accountant and held a naster's degree in



taxation. At PW Silvey performed tax work in the areas of
sal es and use and docunentary stanps. He also devel oped a
speci alization in tel ecommunications tax work. Wile at PW
sal es and use taxati on conprised a substantial majority of
Silvey's practice. However, during their enploynent at PW
Silvey and Fow er worked to devel op their expertise and
clientele in Silvey's tel econmuni cations practice because at
that time, tel econmmunications was considered a gromh area for
accounting firns.

14. Sonetinme in early 2000, a "headhunter" arranged for
Fow er to interview for enploynent at KR Fow er interviewed
wi th Kaufman. Foll owi ng extensive negotiations, which included
Kauf man’s nmaking a commtnent to opening a Fort Lauderdal e
of fice, Fowl er accepted a position as a senior nmanager at KR
Fow er told Silvey and Wagner of her negotiations with KR, and
at their request, Fow er nade Kaufnan aware of Silvey and
Wagner, both of whom she held in high regard. Follow ng
i ndi vidual and private interviews) which Kauf man conducted with
Silvey and with WAagner, a so-called SALT (state and | ocal tax)
practice group energed, with Fow er as team | eader and Sil vey
and Wagner wor ki ng under her supervision. It was anticipated
that the bulk of the group's work would be in the area of sales
and use taxes. The SALT team and ot her, |onger-term enpl oyees

of KR, opened a Fort Lauderdale office for the firmshortly



after the nenbers of the SALT group began their enploynent at
KR.

15. In the course of Fow er's discussions wth Kaufman,
Fow er indicated that she hoped to generate business in the
cruise industry and fromutilities that required sales tax and
tel ecomruni cati on tax expertise. She hoped, too, that with
Silvey's assistance she coul d generate substantial business in
the area of docunentary stanps and tel ephone and sal es tax
proj ects.

16. On March 21, 2000, Kaufrman offered Silvey a job with a
starting salary of $85,000. Silvey negotiated his starting
salary upward to $92,000. The terns of enploynent al so included
10 percent of fees billed and collected on work origi nated by
Silvey, plus benefits. Kaufnman offered Wagner enpl oynent, as
well. Neither Silvey nor Fow er participated in the
negoti ati ons between Kauf man and Wagner, and the terns upon
whi ch he was offered enploynent at KR are not reflected in the
record. It is undisputed that KR s offers of enploynment to
Fow er, to Silvey, and to Wagner were independent of one
another. 1In other words, there was no requirenent that
enpl oynent offered to Fower, to Silvey, or to Wagner was
predi cated upon their comng to KR as a "package.”" Once hired,
however, the three becanme the KR SALT practice group, which

Fowl er had di scussed wi t h Kauf man.



17. Silvey obtained sone clients for KR and attenpted
unsuccessfully to obtain others. Yet, he contends that his
enpl oynent status was not to be adversely affected by his
i ndi vidual contribution to KR s profitability. 1In fact, every
professional in the firmwas required to achieve profitability
within a reasonable period of tine follow ng commencenent of
enpl oynent. Professionals were |ikew se required, over the |ong
term to maintain profitability, or otherw se add value to the
firm |If a professional could not be profitable by performng
work on matters generated by coll eagues, s/ he was obliged to
obtain new business in sufficient quantity to maintain full-
time, profitable enploynment. Those involved in planning for
KR s SALT practice anticipated that Fow er woul d bear the main
responsi bility of generating new business, but there was no
evi dence that Silvey was exenpt fromthe obligation i nposed upon
all KR professionals to achieve and maintain profitability.
Silvey was aware that Fow er and Kaufman regarded himas an
integral part of Fower's marketing efforts with respect to the
est abli shnment of a profitable tel ecomunications practice.
There is no persuasive evidence that Silvey or Wagner ever
bargai ned for or reasonably expected that they had no
i ndependent duty to achieve and naintain profitability. Put
anot her way, Silvey and Wagner did not bargain for and did not

have an agreement with KR for indefinite enploynent,

10



irrespective of whether they could, through internal or external
mar keting efforts, generate profitability for the firm

18. KR pronoted the SALT practice on its website. At al
rel evant tines, biographies of Silvey and Kaufrman were posted on
the KR website. Silvey's biography, which he had approved in
advance of its posting, represents Silvey to be an expert in
docunentary stanps and tel ecommuni cations taxation; Wagner's
websi t e bi ography represents himto be an expert in sales and
use taxation.

19. It had been hoped by KR that the SALT team woul d
qui ckly comence to generate profits for the firm but business
did not materialize in sufficient quantity to support full-tine
salaries for all three nenbers of the SALT group. Because she
headed the practice and had primary responsibility for its
devel opnment, Fowl er volunteered in md-2001 to take a
substanti al pay cut. Fowl er voluntarily resigned fromthe firm
in June 2002. At the time of her departure, the SALT practice
was doing well in ternms of overall revenue and productivity; the
group had had a "rather decent year.” Wth Fow er's overhead
elimnated, KR was optim stic about the year ahead. Silvey, in
particul ar, had substantial telecomrunications projects during
fiscal year 2001-2002. Kaufman was "very pleased"” and gave him

a bonus and rai se.

11



20. Also in md-2002, Wagner was pronoted to manager and
received a $10, 000 rai se and an $8, 000 bonus.

21. Wile enployed as head of the KR SALT practice,

Fow er's policy was to review and approve work perforned by
Silvey and Wagner prior to its being sent to clients and ot hers.
Fol | owi ng her departure, no CPA or other supervisor proofed
their work in advance of its being sent out of the office. KR
had confidence in the quality of the work product generated by
Silvey and by Wagner and in their overall conpetence at their

j obs. However, KR remai ned concerned regardi ng whet her Silvey
and Wagner could produce enough billable tinme to achi eve and

mai ntain profitability.

22. At sone point followi ng Fow er's departure, M ke
Custer was assigned to supervise Silvey and Wagner. Custer
spoke to both nen about the need to develop their "productivity,
chargeability [and] obtaining new clients."

23. On April 15, 2003, KR held its traditional "end of tax
season" party at Senor Frog's bar and restaurant in Coconut
G ove. Silvey recalls that he and Kauf man had a pl easant
conversation, the specifics of which he does not recall. Silvey
does acknow edge, however, that the matter of his productivity
was di scussed. Although Kauf man had becone increasingly
concerned about Silvey's chargeability, he neverthel ess prom sed

Silvey that he would have a job in the fiscal year ahead in

12



order to give himevery opportunity to develop his practice.
Subsequent |y, Kaufman conducted an annual performance review for
Silvey. Silvey did not receive a raise or bonus at that tine.
Kauf man was concerned that, |ooking forward, there was not
enough work to keep both Silvey and Wagner busy in their field
of primary expertise, sales and use tax. Moreover, the

t el econmuni cations industry itself was contracting. Wth that
contraction, industry business in the field where Silvey and KR
had had hoped to expand Silvey's practice was reasonably
expected to decline. There was sentinment in the firmto
termnate Silvey's enploynent at that tine. One of the partners
who held this view was founding partner Rossin. Kaufman
nevert hel ess adhered to his commtnent to give Silvey an
addi ti onal year in which to develop his practice. Wgner, too,
was told at his 2003 performance review that he had to be nore
char geabl e.

24. At sone point in the enploynent relationship, Kaufmnman
inquired of Silvey if he had "any retirement plans.” Silvey
testified that the question was asked at his 2003 performance
review session. According to Silvey, Kaufman asked himif he
"[had] any plans on retiring?" Kaufman says he asked the
question earlier, "probably 2001" or within a year of when
Silvey's enploynent began. On this and other relevant matters,

Kaufman's testinony is credited. 1In general, Kaufman's account

13



of conversations and events relating to the hiring and

enpl oyment history of Fow er, Silvey, and Wagner is clear;
consistent with exhibits admtted into evidence; and consi stent
with the testinony of Fow er, who was the only w tness not
aligned with a party. By contrast, Silvey's testinony regarding
his 2003 eval uation neeting wth Kaufman, and ot her rel evant
events which occurred before and during his enploynent at KR, is
vague and/ or based upon sel f-serving speculation. Petitioner's
contention that Kaufrman perjured hinself at hearing with respect

to what transpired at the 2003 evaluation neeting is expressly

rejected.
25. In late 2003, Custer expressed concern that Silvey's
[tel econmuni cations] work appeared to be "drying up." Custer,

Wagner and Silvey di scussed ways in which they mght bring in
addi tional work. Included in that conversation was the
possibility of generating additional work fromthe hotel
i ndustry.

26. In the period of time follow ng his 2003 perfornance
review, Silvey was unsuccessful in generating profits for KR
On June 15, 2004, Kaufman cane to Silvey's Fort Lauderdal e
office and told himthat he "hated to do it," but had decided to
termnate Silvey's enploynent because Silvey had not been able

to generate an adequate amount of bill able hours.
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27. Silvey attenpted to keep his job at Wagner's expense.
Silvey told Kaufman that he was as chargeable if not nore
chargeabl e t han Wagner and that he had a "broader background"” in
tax. The record does not support Silvey's view of his value in
2004 relative to Wagner's. Instead, the evidence established
t hat by m d- 2004, Kaufnman had reasonably concl uded that Wagner
was the better choice to handle the sales and use tax clients KR
was serving in 2004, and that Wagner had greater potential than
Silvey to add value to the firm Kaufnman reasonably believed
that there was and woul d continue to be insufficient sales and
use taxation business to provide full-tinme, profitable
enpl oynent for both Silvey and Wagner. Further, Kaufman
reasonably believed that KR s business would continue to grow in
the area of sales and use tax and to contract in the area of
t el ecommuni cations tax. By 2004, substantial engagenents upon
whi ch Silvey had been working were "w ndi ng down" with no new
client prospects on the horizon. |In the year prior to his
term nation, Silvey generated no new business for KR In the
six nmonths prior to his term nation, he had no engagenents to
performwork in connection with any existing or new clients. At
the tine of the 2004 eval uati on, WAgner's experience in sales
and use tax exceeded Silvey's by two to five years. In
addi ti on, Wagner had nore experience in analyzing sales and use

tax rules and a reputation for being nore "nethodical" than

15



Silvey. Moreover, at the tine Silvey was term nated, KR
affiliates fromaround the country were sending specialized
business relating to aircraft and boat acquisition to Wagner
because he had "a reputation” in such matters, which Silvey did
not. Kaufman therefore adhered to his decision to term nate
Silvey. At the tine of the final hearing, Wagner renmai ned
productively enpl oyed at KR

28. Silvey clainms that in the course of termnating his
enpl oynent, Kaufman said, "well, you're getting ready to retire
anyway." Kaufman flatly denies this claim Kaufman testified
that it is "inconceivable" he would have made such a statenent
because he was aware that Silvey's "econom c situation was not
that confortable"; Silvey had previously told himthat he had no
plans to retire; and "I [Kaufrman] wouldn't taunt or tease him
[ Silvey] over the fact that he was about to retire.” 1In
addi tion, Kaufman inforned Silvey that he "had no objection to
[ Silvey] providing service in his area to our client base, and I
[ Kauf man] was going to do anything |I could to help him" It is
determ ned that Kaufrman did not believe it was Silvey's
intention to retire in 2004 and did not nake any statenent which
coul d reasonably be deened to be suggest that Silvey presently
had or should have an intention to retire. To be clear, it is
determ ned that on this occasion Kauf man nade no direct or

indirect reference to retirenment, or to Silvey's age.
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29. At the tine Silvey was termnated, the firmenployed a
fulltime accountant who was past 80 years of age. She is a
| ong-term enpl oyee who remai ns productive and adds value to the
firm

30. In addition to Silvey, KR term nated two
prof essi onal s, ages 35 and 42, due to lack of billable work in
their fields of expertise in 2003-2004. In sum KR is highly
focused on the productivity of its professional enployees.
Those who generate profits are welconme to work as long as they
are willing and able, and those who do not generate profits are
term nat ed when managi ng partner Kaufnman beconmes convi nced t hat
they will not becone profitable within a reasonabl e period of
time. The sole reason for Silvey's termnation was his failure
to achieve profitability for at least two fiscal years prior to
his term nation, coupled with KR s reasonabl e determ nation that
it was unlikely he would achieve profitability in the
foreseeabl e future.

31. Respondent did not replace Petitioner’s position after
his termnation.

CONCLUSI ONS OF LAW

32. The Division of Admi nistrative Hearings has
jurisdiction of the subject matter of and the parties to this

proceedi ng. 88 120.569 and 120.57 (1), Florida Statutes (2006).
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33. The Florida Cvil R ghts Act, anong ot her things,
forbids the discrimnatory firing of an enployee. Subsection
760.10(1)(a), Florida Statutes (2004), states:

(1) It is an unlawful enploynent practice
for an enpl oyer:

(a) To discharge or to fail or refuse to
hire any individual, or otherw se
di scrim nate agai nst any individual with
respect to conpensation, terns, conditions,
or privileges of enploynent, because of such
i ndividual’s race, color, religion, sex,
national origin, age, handicap, or marital
st at us.

34. Respondent is an “enployer” as defined in Subsection
760.02(7), Florida Statutes (2004), which provides:
(7) “Enployer” neans any person enpl oyi ng
15 or nore enpl oyees for each working day in
each of 20 or nore cal endar weeks in the
current or preceding cal endar year, and any
agent of such person.
35. FCHR and Florida courts |look to federal discrimnation

| aw for gui dance when construing provisions of the Florida G vil

Rights Act. See Brand v. Florida Power Corp., 633 So. 2d. 504,

509 (Fla. 1st DCA 1994). Accordingly, the United States Suprene
Court’s nodel for enploynent discrimnation cases set forth in

McDonnel | Dougl as Corporation v. Geen, 411 U S. 792, 93 S. C.

1817, 36 L. Ed. 2d 668 (1973) applies to clains arising under

the Florida Cvil R ghts Act. See Florida Departnent of

Community Affairs v. Bryant, 586 So. 2d 1205 (Fla. 1st DCA

1991) .
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36. Under the McDonnell Douglas analysis, Petitioner has

t he burden of establishing by a preponderance of evidence a

prim facie case of unlawful enploynent discrimnation. |If the

prima facie case is established, the burden shifts to Respondent

enpl oyer to rebut this prelimnary showi ng by produci ng evi dence
that the adverse action was taken for sone legitimte, non-

discrimnatory reason. |If the enployer rebuts the prima facie

case, the burden shifts back to Petitioner to show by a
preponder ance of the evidence that Respondent’s articul ated
reason(s) for its adverse enploynment decision is pretextual.

See Texas Departnent of Community Affairs v. Burdine, 450 U. S

248, 101 S. C. 1089, 67 L. Ed. 2d 207 (1981).
37. The unl awful enploynent practice alleged in this case

is discrimnation based on age. 1In order to prove a prina facie

case of discrimnation based on age, Petitioner nust prove that
he was “(1) a nenber of the protected class, [in this case], by
virtue of his age; (2) qualified to do the job; (3) subjected to
adverse enpl oynent action; (4) replaced by a person outside the
protected class or suffered fromdi sparate treatnent because of

menbership in the protected class.” See Kelliher v. Venenan,

313 F. 3d 1270, 1275 (11th Cr. 2002); WIllianms v. Vitro Services

Corporation, 144 F.3d 1438, 1441 (11th Cr. 1998); Anderson v.

Lykes Pasco Packing Co., 503 So. 2d 1269, 1270 (Fla. 2d DCA

1986) .
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38. In this case, it is determned that Petitioner proved

the first three elenents of a prina facie case in that he was

(1) a nenber of a protected class by virtue of his age at al
relevant times; (2) qualified to do the job; and (3) subjected
to adverse enploynent action, in this case, term nation.

39. However, in order to establish a prima facie case of

age discrimnation, Petitioner nust establish the fourth
elenent. That is, Petitioner nust also prove that a person
outside the protected class replaced him or that he suffered
di sparate treatnent because of nenbership in the protected
class. This, he failed to do. Petitioner did not prove he was
repl aced by a person outside the protected class. Instead, the
evi dence established that Silvey was not replaced. Neither did
Silvey offer persuasive evidence that he suffered disparate
treatment because of nenbership in the protected class. At
nost, Silvey's evidence concerni ng all eged disparate treatnent
est abl i shed that Kaufrman asked Silvey if he "[had] any plans on
retiring"; Kaufrman made this inquiry on one occasion nore than
two years prior to Silvey's termnation. This evidence is not
sufficient to establish that Silvey suffered di sparate treatnent
because of nmenbership in the protected class. Having failed to

prove the fourth elenent, Silvey failed to prove a prina facie

case of age discrimnation.
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40. Assumi ng arguendo that Petitioner had proved a prinm
faci e case of age discrimnation, Respondent established that
Petitioner was term nated due to a lack of work in those areas
of practice in which Petitioner specialized--tel econmunications
and docunentary stanp tax--and was not the nost qualified nenber
of the SALT practice in terns of expertise in sales and use
taxation, where the firmreasonably hoped to achi eve and
mai ntain profitability for one fulltine enpl oyee.

41. Further, even if Petitioner had established a prinm
faci e case of unlawful enploynment discrimnation based on age,
Respondent rebutted any presunption of discrimnation with
per suasi ve evidence of legitimte, non-discrimnatory reasons
for term nation of Petitioner.

42. Petitioner failed to prove that the Respondent’s
reasons for termnating his enploynment are pretextual. Rather
| egitimate, non-discrimnatory business reasons for the actions
taken against the Petitioner’s enploynent status were proved by
preponder ant, persuasive evidence. Age played no role in KR s
decision to termnate Silvey's enploynent; rather, he was
term nated because and only because there was insufficient work
in areas of practice in which he specialized and because he was
not the better qualified candidate to serve and develop KR s
sal es and use taxation practice, where the firmreasonably hoped

to achieve and maintain profitability for one fulltine enployee.
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RECOMVENDATI ON

Based upon the foregoing Findings of Fact and Concl usi ons
of Law, it is:

RECOMMVENDED t hat the Florida Conmm ssion on Human Rel ati ons
issue a final order dismssing the Petition for Relief inits
entirety.

DONE AND ENTERED thi s 25th day of My, 2006, in

Tal | ahassee, Leon County, Florida.

Fhimen gij?dbMMJiQMMV

FLORENCE SNYDER RI VAS

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278-9675

Fax Filing (850) 921-6847

www. doah. state. fl.us

Filed with the Clerk of the

Di vision of Admi nistrative Hearings
this 25th day of May, 2006.

COPI ES FURNI SHED.

Loring N. Spolter, Esquire
Loring N. Spolter, P.A

One Financial Plaza, Suite 1600
100 Sout heast Third Avenue

Fort. Lauderdale, Florida 33394

22



Janmes S. Brammick, Esquire

Akerman Senterfitt

One Sout heast Third Avenue

SunTrust International Center, 28th Floor
Manm, Florida 33131

Deni se Crawford, Agency Cerk

Fl ori da Comm ssi on on Human Rel ati ons
2009 Apal achee Par kway, Suite 100

Tal | ahassee, Florida 32301

Ceci| Howard, General Counsel

Fl ori da Conm ssion on Human Rel ati ons
2009 Apal achee Parkway, Suite 100

Tal | ahassee, Florida 32301

NOTI CE OF RI GHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions within
15 days fromthe date of this Recormended Order. Any exceptions
to this Reconmended Order should be filed with the agency that
will issue the Final Order in this case.
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